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THE TOOLKIT AT A GLANCE
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1.0 Summary

Women who seek justice are confronted by a complex landscape of laws, systems and
institutions. This Module brings together the knowledge and tools that practitioners
need to build and sustain justice systems that are responsive to the rights and needs of
women. It provides the basic foundations for women’s access to justice programming at
country level by outlining the key contextual factors to be taken into account (political,
legal, economic, social and cultural) and unpacks the operationalization of the three
programming entry points by highlighting common challenges and providing potential
solutions. In doing so, it serves as the foundation for applying the programming prin-
ciples and entry points in subsequent Modules, which provide detailed explorations of
women’s access to justice by thematic area.

It is modelled to facilitate a continuum in justice programming across all country contexts
(development, conflict, post-conflict and other crisis situations) and all dimensions of
the justice chain, while recognizing that effective access to justice requires investments
beyond formal legal reform. This Module therefore, offers a broader vision for addressing
structural barriers, such as gender bias among justice actors, geographic, linguistic, cultural
and financial inaccessibility and underlying discriminatory societal and cultural norms.

As noted in the Introduction, this Toolkit premises the theory and practice of women’s
access to justice on three sets of programming principles. Firstly, it adopts the human
rights-based approach to development as outlined in The Human Rights Based Approach
to Development Cooperation: Towards a. Common Understanding Among UN Agencies.
Secondly, it utilizes the four principles for integrated programming at country level (leave
no one behind; human rights, gender equality and women’s empowerment; sustainability
and resilience; and accountability) as defined by the UNDG United Nations Development
Assistance. Framework Guidance. Finally, in conjunction with existing principles, it
introduces three mutually reinforcing entry points for sustainable women’s access to
justice programming:

* Creating an enabling environment for women’s access to justice: Reforming formal
and informal legal norms that discriminate against women as well as making policy
and financial investments more supportive.

Creating effective, accountable and gender-responsive justice institutions: Reforming
justice institutions and systems for effective women’s participation, coordination and
response to women'’s justice needs.

* Legally empowering women: Empowering women and girls with the tools to know,
claim and exercise their rights and extending knowledge of women’s rights to men,
boys and community power structures.

Table A.1.1in the Appendices presents an overview of the entire means of implementation
of women’s access to justice programming across all country contexts by demonstrating
the relevance of the following instruments to the three programming entry points: the
Sustainable Development Goals (SDGs); the Convention on the Elimination of All Forms
of Discrimination against Women (CEDAW); CEDAW General Recommendation No. 30
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This Module
applies the
human-rights
based approach,
the four UNDAF
programming
principles and the
three entry points
for women’s
access to justice,
which support the
implementation
of human rights
standards and the
SDGs


https://undg.org/wp-content/uploads/2016/09/6959-The_Human_Rights_Based_Approach_to_Development_Cooperation_Towards_a_Common_Understanding_among_UN.pdf
https://undg.org/wp-content/uploads/2016/09/6959-The_Human_Rights_Based_Approach_to_Development_Cooperation_Towards_a_Common_Understanding_among_UN.pdf
https://undg.org/wp-content/uploads/2017/05/2017-UNDAF_Guidance_01-May-2017.pdf
https://undg.org/wp-content/uploads/2017/05/2017-UNDAF_Guidance_01-May-2017.pdf
http://www.un.org/sustainabledevelopment/sustainable-development-goals/
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://www.un.org/womenwatch/daw/cedaw/text/econvention.htm
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/30&Lang=en

Words and
phrases which are
not defined in the
text of the Module

are defined here

on Women in Conflict Prevention, Conflict and Post-Conflict Situations (CEDAW GR
30); CEDAW General Recommendation No. 33 on. Women’s Access. to Justice (CEDAW
GR 33); the WPS Goals and Indicators contained in the Annex of the United Nations
Security Council, Report of the Secretary-General, Women and Peace and Security; and
the PSG fragility assessment indicators found in Annex 2 of the g7+ Note on the Fragility
Skectrum.

FIGURE 1.1 Theory and practice is based on the four UNDAF programming principles and
three programming entry points, both informed by the human rights-based approach to
programming

Human rights-based approach to programming:
Established on the human rights principles of:
universality and inalienability; indivisibility; interdependence
and interrelatedness; non-discrimination and equality;
participation and inclusion; accountability and rule of law

UNDAF programming principles: Three women’s access to justice
Leave no one behind; programming entry points:
human rights, gender equality Creating an enabling environment for
and women’s empowerment; women’s access to justice;
sustainability and resilience; creating effective, accountable and
accountability gender-responsive justice institutions;

legally empowering women

Sources: United Nations, The Human. Rights.Based Approach to Development Cooperation: Towards.a. Common

Understanding. Among._ UN_Agencies, developed at the Inter-Agency Workshop on a human rights-based

approach in the context of UN reform, p. 2, (3-5 May 2003); UNDG, United Nations Development Assistance
Framework Guidance, pp. 9-12, (New York, 2017); CEDAW GR 33; and SDG.16.

In this and subsequent Modules, basic information, typical programming challenges and
programming considerations and options are proposed for each of the three program-
ming entry points. They recognize that programming challenges can be translated into
opportunities.

Across all Modules, there is also a basic acknowledgement that while it may not be
possible for a country to swiftly bring together all the components needed for an
enabling environment for women’s access to justice; effective, accountable and gender-
responsive justice institutions; and legally empowering women, the aim should be to
work towards them over time.

1.1 Definitions

Alternative Report: Independent reports that CSOs submit to treaty bodies on their
perspective on a State’s implementation of the treaty concerned. It is otherwise known
as a “shadow report”.
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http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/30&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/33&Lang=en
http://www.securitycouncilreport.org/atf/cf/%7B65BFCF9B-6D27-4E9C-8CD3-CF6E4FF96FF9%7D/WPS%20S%202010%20498.pdf
http://www.g7plus.org/sites/default/files/resources/g7%2B%2BEnglish%2BFS%2BNote%2BDesign.pdf
http://www.g7plus.org/sites/default/files/resources/g7%2B%2BEnglish%2BFS%2BNote%2BDesign.pdf
https://undg.org/wp-content/uploads/2016/09/6959-The_Human_Rights_Based_Approach_to_Development_Cooperation_Towards_a_Common_Understanding_among_UN.pdf
https://undg.org/wp-content/uploads/2016/09/6959-The_Human_Rights_Based_Approach_to_Development_Cooperation_Towards_a_Common_Understanding_among_UN.pdf
https://undg.org/wp-content/uploads/2017/05/2017-UNDAF_Guidance_01-May-2017.pdf
https://undg.org/wp-content/uploads/2017/05/2017-UNDAF_Guidance_01-May-2017.pdf
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/GC/33&Lang=en
https://sustainabledevelopment.un.org/sdg16

“Claw back” clause: The watering down or withdrawing of a beneficial provision in a legal
instrument.

Complainant: A person who initiates a case or reports a crime.

Concluding observations and recommendations: Substantive remarks issued by a treaty
body after consideration of a State party’s report. Concluding observations refer both
to positive aspects of a State’s implementation of the treaty and areas where the treaty
body recommends that further action needs to be taken by the State. The treaty bodies
are committed to issuing concluding observations which are concrete, focused and
implementable and are paying increasing attention to measures that ensure effective
follow-up to their concluding observations.

Derogation clause: Derogation clauses are generally reflected in constitutions. It is
defined as a measure adopted by a State to partially suspend the application of one
or more provisions of a human rights treaty, at least temporarily. Some human rights
treaties allow States parties, in a public emergency which threatens the life of the nation,
to derogate exceptionally and temporarily from a number of rights to the extent strictly
required by the situation. The State party, however, may not derogate from certain
specific fundamental rights (e.g., the right to life; prohibitions against torture, slavery
and servitude) and may not take discriminatory measures.? See United Nations General
Assembly Resolution 2200A(XX]1), International Covenant on Civil and Political Rights
and United Nations Human Rights Committee, General Comment No. 29: States of
Emergency. (Article 4).

Dualist legal traditions: Countries which require parliamentary approval and legislation
prior to the incorporation of international treaties into domestic law. The courts of such
States are not bound to apply treaties in their decisions, although an increasing number
demonstrate such usage.

Fragility: A heightened exposure to risk combined with a low capacity to mitigate or
absorb these risks. This situation of vulnerability can lead to violence, conflict, chronic
underdevelopment and protracted political crisis.?

In camera: In private or outside of public view.

Legal domain: A specific category or branch of the law (e.g., administrative, civil, com-
mercial, criminal, family, investment and insurance law).

Legal system: The sum total of all formal and/or informal laws and institutions, including
the principles which govern the interaction of laws and institutions and the manner in

which human rights treaties are ratified and integrated into domestic law and practice.

Meta-analysis: A synthesis of findings, conclusions and recommendations from various
evaluations.

Monist legal traditions: Countries where international treaties are regarded as an integral
part of domestic law and the courts apply them in their decisions.
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http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f21%2fRev.1%2fAdd.11&Lang=en
http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2f21%2fRev.1%2fAdd.11&Lang=en

Effective women’s
access to justice
programming is
based on sound
knowledge of

the environment
and stakeholders.
The tools and
entry points

for undertaking
country
assessments are
many and varied

Diverse country
situations demand
context-specific
interventions

Respondent: A person who is legally required to answer to a claim submitted to a judicial
forum by another person. The term is mostly used in civil, family and administrative
proceedings. The corollary in criminal proceedings in which a perpetrator of a crime is
involved is “accused person”.

Rules on standing: Regulations which determine who can set the administration of
justice in motion, either for one’s own self or on behalf of another person.

Universal Periodic Review: A State-driven process which involves a review of the human
rights records of all United Nations Member States. It operates under the auspices of the
Human Rights Council, which provides the opportunity for each State to declare what
actions they have taken to improve the human rights situations in their countries and to
fulfil their human rights obligations.*

2.0 Understanding the overall country
context

2.1 Assessing country contexts

As noted in the Introduction, women’s access to justice programming must be anchored
in the United Nations system’s broader access to justice and rule of law engagement.
In as much as the legal environment is a critical cornerstone of the broader access
to justice and rule of law arena, other factors such as the social, economic, political
and security contexts and the degree to which women'’s rights are locally accepted
can impact upon the effectiveness and long-term sustainability of interventions. These
considerations must be taken into account for purposes of ensuring national relevance
and local ownership (see Module 5).

“Politically smart, locally led development” requires sufficient background information
(including what may have happened in prior programming phases), knowledge of the
political economy and a politically astute approach that focuses on issues of local
relevance.® Assessments are necessary for evaluating immediate country priorities,
as well as realizing the overall objective of assisting a country’s transition into peace
and development. This will require a comprehensive meta-analysis of various country
assessments, which may have been undertaken over an extended period of time.

This Section presents an overview of the assessments from which such information can
be obtained in both development and crisis contexts. It begins with a discussion of
country typologies and then provides examples of country assessments including CCAs,
g7+ fragility assessments and United Nations crisis-related assessments.

2.1.1 Country typologies

As a first step, programmers must be familiar with the classification of the country in
which they are operating. While various sources can be used, the human development
groupings of UNDP, classification of fragile States of OECD and the fragility spectrum of
the g7+ are useful starting points for determining such classifications.
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Above: Tunisia. View of El Kef Medina, photographed from the Grand Fort © World Bank/Arne Hoel.

BOX 1.1 A description of the relationship between the phases of post-conflict and
development

There are two phases to consider in relation to post-conflict human security and law and
order: the first is the immediate need to regain some degree of law and order in the state—
this crisis management phase often involves peacekeeping troops, UN police, and sometimes
foreign judges. The development phase, which is practically concurrent with the crisis phase,
aims to set up a more long term sustainable environment of law and order in the state,
and represents an even more difficult challenge ... The development phase, which must be
planned from the start and must be integrated into the crisis management phase, involves
the need to re-establish a sustainable law and order environment in the country. It requires a
more long term strategy to address criminal behavior and assist in conflict resolution.

Source: Kirsti Samuels, “Rule of Law Reform.in Post-Conflict Countries: Operational Initiatives and Lessons

Learnt”, Social Development Papers: Conflict Prevention & Reconstruction, No. 37, p. 8, (Washington,
D.C., The World Bank, 2006).

The Human Development Report 2016: Human Development for Everyone identifies
four broad human development groupings (very high human development, high human
development, medium human development and low human development) based on a
calculation of the Human Development Index for each country.®

States of Fragility 2015: Meeting Post-2015 Ambitions contains a compilation of fragile
States to capture five factors of risk and vulnerability clustered around several dimensions
of SDG 16 (see Figure A1l in the Appendices). These are:

« Violence: Reduce all forms of violence and violent deaths everywhere

« Justice: Promote the rule of law at the national and international levels and ensure
equal access to justice for all

MODULE 1: The Theory and Practice of Women’s Access to Justice Programming
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http://siteresources.worldbank.org/INTCPR/Resources/WP37_web.pdf
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Assessments
include CCAs
that inform the
preparation of
UNDAFs, and
those which are
undertaken in
crisis-related
contexts

The UNDG
strongly
recommends
CCA:s for all
UNDAFs

« Institutions: Develop effective, accountable and transparent institutions at all levels;
reduce illicit financial flows and combat organized crime

* Economic foundations: Reduce youth unemployment; promote economic, social
and political inclusion

* Resilience: Reduce exposure and vulnerability to climate-related extreme events
and other economic, social and environmental shocks and disasters; build adaptive
capacity

Finally, the fragility spectrum of the g7+ charts a country’s journey from crisis to rebuild-
ing and reform, transition, transformation and ultimately resilience.” The spectrum there-
fore offers both a system for country classification and a methodology for conducting a
country assessment (see Section 2.2.2). It is important to note that countries may differ
in terms of how the fragility spectrum should be applied, as a country may be either
fully or partially engulfed by conflict. Varying circumstances across geographic regions
may therefore require multiple approaches to justice delivery to reflect different levels
of vulnerability, risk and fragility.

2.2 Examples of country assessments

2.2.1 The Common Country Analysis: The development
context

The CCA is the United Nations system’s independent and mandate-based articulation
of the country context, opportunities and challenges, encompassing sustainable
development, human rights, gender equality, peace and security and humanitarian
perspectives.t It is an objective assessment (a description of what is happening) and an
analysis (a description of why it is happening) of the country situation. It strategically
positions the United Nations at the country level and serves primarily as a programming
tool for strengthening its engagement with national stakeholders, including in regard to
advocating for policy change and supporting national development planning.

Furthermore, CCAs facilitate the identification of areas for integrated policy support,
reflecting the interdependence of the SDGs and a country’s own development priorities.
Rather than adopting a fragmented approach to individual issues, CCAs combine
multiple perspectives in a complementary and coherent manner. They identify national
capacity gaps (e.g., analytical, institutional, statistical) that can be addressed through
coordinated support by the United Nations at the country level and by enhanced policy
coherence.

CCAs include a review of existing assessments, evaluations and analyses by the
government, the United Nations and other stakeholders. Existing flagship publications,
specific assessments and analytical tools, particularly those contributing to the global
monitoring of progress on the SDGs, may be useful sources of information. Data can
be gathered in partnership with governmental and non-governmental actors, ensuring
soundness of methodology and reliability.

The assessment element of the CCA examines all areas of the 2030 Agenda. It
encompasses the material situation of people in a country, including non-nationals, as
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well as the political, policy and legislative environment for achieving the SDGs and other
national commitments and obligations under international conventions ratified by the
country. It assesses risks for different groups and geographic areas. It also identifies
challenges, opportunities, potential trade-offs, national capacities and capacity gaps,
policy enablers and limitations and considers these in the context of the United Nations
system’s comparative advantage. Disaggregated data is fundamental to an accurate
assessment of a national situation from the perspective of the 2030 Agenda dimension
of “leaving no one behind”. The assessment also examines the financial system in the
country in terms of the achievement of the SDGs, focusing primarily on domestic finance.®

The analysis element of the CCA identifies the immediate, underlying and root causes of
multidimensional poverty, inequalities and discrimination and the reasons why particular
groups are left behind. It furthermore examines gaps in the capacities of duty-bearers
to fulfil their obligations and of rights-holders to make their claims. Special emphasis
is paid to gender and geographical analysis at the macro-meso-micro levels. In this
context, the CCA provides an important entry point for integrating an analysis of the
root causes of gender inequality more broadly and the structural barriers that women
face in accessing justice.

2.2.2 Fragility assessments of g7+ countries

The degree of fragility that exists within a country can be assessed from the fragility
spectrum designed by the g7+ (see Table 1in the Introduction). The fragility spectrum
is to be read together with the justice-related PSG fragility assessment indicators listed
in Table A1l in the Appendices. Table 1.1 builds on the spectrum and indicators by
integrating a gender lens from the perspective of CEDAW GR 30. It presents important
levers for identifying women'’s potential justice needs across the entire period of fragility
(the fragility continuum) during the preparation of fragility assessments.

TABLE 1.1 Understanding the fragility spectrum from a gender perspective

Stages of conflict and fragility through the Integrating a gender lens
g7+ fragility spectrum

Stage 1: Crisis

Countries in crisis experience acute
instability, with the presence of various
armed groups and increased levels of violent
conflict or the potential for a lapse into more
generalised violent conflict.
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Conflicts exacerbate existing gender
inequalities, placing women at a heightened
risk of various forms of gender-based
violence by both State and non-State actors.
Irrespective of the character of the armed
conflict, its duration or the actors involved,
women and girls are increasingly deliberately
targeted for and subjected to various forms
of violence a